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Abstract

The phrase “evolving capacities of the child” appears twice in the !"#$#, under ar-
ticles 5 and 14(2) in the framework of parental guidance. Yet the term “evolving ca-
pacities” appears over 80 times in the General Comments of the #$# Committee. This 
paper examines the Committee’s use of “evolving capacities” in its General Comments, 
suggesting that the term has been treated as an enabling principle, an interpretative 
principle, and a policy principle within the framework of the !"#$#. A broad prin-
ciple of evolving capacities has thus emerged under the !"#$# that informs not only 
the framework of parental guidance, but the whole of the Convention. However, the 
#$# Committee does not recognise “evolving capacities” as a general principle or oth-
erwise under the !"#$#. This paper examines why this might be, and concludes that 
more consideration needs to be given to the role of “evolving capacities” as a principle 
under the !"#$#.
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1 Introduction

The idea that a child could exercise, claim and secure the enjoyment of rights 
independently under international law is still not entirely accepted. Historical-
ly, children have been de%&ned by their vulnerability under international law, 
and a'forded special treatment and protection on the basis of their relative  
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physical and mental immaturity (!"#$#, preamble; Tobin, 2015). Concepts 
such as capacity and competency did not %&nd expression in early child rights 
instruments (1924 Declaration, 1959 Declaration), and were notably absent 
from the %&rst drafts of the UN Convention on the Rights of the Child (“!"-
#$#”, “the Convention”) (2,#,$, 2007, vol. 1). Parents were designated as 
the primary rights-holders in the care and upbringing of their children, and 
conferred with wide and unfettered authority under international law (article 
18(4), /##0$; article 13(3), /#-:#$; article 26(3), !<,$). The family unit en-
joyed a special status and protection under international law (articles 12 and 
16(3), !<,$; article 10(1), /#-:#$; articles 23(1) and 17, /##0$), and the State 
generally did not interfere in the day-to-day parenting of children (Freeman, 
1983). Childhood was viewed as a singular, %&xed, and universal stage of life, for 
which ‘the child’s only remedy was to grow up’ (Lansdown, 2005; Van Bueren, 
1995; O’Neill, 1992: 32, 39); and, a child’s lack of capacity was, at times, used as 
a basis to bring into question whether children could have rights at all (Brig-
house, 2003: 45–6; Gri'%&n, 2003, 27; O’Neill, 1992: 39).

So, when the phrase “evolving capacities of the child” appeared in the text of 
the !"#$#, it represented a distinct break from previously held conceptions of 
childhood and children under international law. It challenged the entrenched 
perception of the child as an object of protection, and introduced the pros-
pect of the child as a rights-holder under international law. It created a direct 
relationship between the State and the child, rendering the child visible under 
international law (Lansdown, 2005: 6). Importantly, it recognised that as chil-
dren grow and develop, their capacities evolve, and parents must adjust their 
direction and guidance to enable their children to exercise increasing agency 
over their lives. This was a somewhat radical departure from the traditional 
parent-child relationship, in which parents were the primary rights-holders 
and the child was a passive recipient of protection and care. It is likely for this 
reason that article 5 was described as an ‘innovation’ that remains ‘unique in 
international law’ (Kamchedzera, 2012: 6, 13) with “evolving capacities” char-
acterised as ‘a new principle of interpretation’ in international law with ‘pro-
found implications for the human rights of the child’ (Van Bueren, 1995: 51, 137; 
Lansdown, 2005: 3).

However, the signi%&cance of “evolving capacities” within the framework of 
the !"#$# remains unclear. It appears twice in the Convention, under articles 
5 and 14(2), in the context of parental direction and guidance. Article 5 recog-
nises the right of a child to receive appropriate direction and guidance from 
parents, legal guardians, extended family and community in a manner consis-
tent with her evolving capacities in the exercise of rights under the UN Conven-
tion (article 5, !"#$#). Article 14(2), while mirroring the language of article 5, 
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focuses on the child’s right to freedom of thought, conscience and religion. In 
both contexts, the reference to “evolving capacities” does not so much create 
a right of the child to exercise rights in accordance with her evolving capaci-
ties as it recognises the right of children to receive appropriate guidance and 
direction from parents and guardians to secure the enjoyment of their rights in 
a manner consistent with their evolving capacities (Tobin and Varadan, 2019).

Yet, since the Convention’s adoption in 1989, the term “evolving capacities” 
appears to have taken on a broader role. The UN Committee on the Rights of 
the Child (“Committee”) references “evolving capacities” more than 80 times 
in 19 of its 23 General Comments. The issue of a child’s evolving capacities 
has come up in at least 5 of the 22 Days of General Discussion, notably in the 
discussions on the Rights of Children and ,/5/8/<: (1998), General Measures 
of Implementation (1999), Child Rights in Early Childhood (2004), the Right 
of the Child to be Heard (2006), and Digital Media and the Rights of the Child 
(2014). During the 20th Anniversary of the !"#$# in 2009, the #$# Com-
mittee convened a panel discussion on “evolving capacities” as an emerging 
issue in the implementation of the !"#$#, encouraging its wider use in ed-
ucation programming, children’s participation, protection frameworks and age- 
appropriate policies (20th Anniversary Event, paras. 7, 23, 24(d), 43). In almost 
all of these instances, the Committee has engaged “evolving capacities” outside 
of the framework of article 5 and article 14(2).

What then is the role and function of “evolving capacities” within the frame-
work of the !"#$#?

This paper seeks to answer this question by interrogating the Committee’s 
use of “evolving capacities” in its commentary on the interpretation and im-
plementation of the !"#$#. While it is acknowledged that the issue of chil-
dren’s capacity has been considered in the broader discourse on child rights, 
the ambition of this paper remains modest – to ascertain the role and func-
tion of “evolving capacities” as it is used and understood within the framework 
of the !"#$#. To do this, emphasis is placed on the work of the #$# Com-
mittee, speci%&cally its General Comments. As the treaty-monitoring body of 
the !"#$#, the general comments of the #$# Committee act as authoritative 
statements on the implementation, interpretation and meaning of provisions 
under the !"#$# (#$# Committee, Rules of Procedure, 2015, Rule 77; Hanson 
and Lundy, 2017).

Part / examines the drafting history of the term “evolving capacities” with-
in the !"#$#. Reviewing the reports of the #$# Working Group, this paper  
posits that it is unlikely that drafters intended to create a broad principle of 
“evolving capacities” under the !"#$# when they %&rst coined the phrase in 
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their discussions on the right to freedom of religion. The reports of the Work-
ing Group suggest that !"#$# drafters sought to forge a delicate balance with-
in article 5 of the !"#$#, acknowledging the role of a child’s evolving capaci-
ties, while still a'%&rming the importance of parents and guardians in providing 
direction and guidance to their children.

Part // dissects the General Comments of the #$# Committee with a view 
to understanding how “evolving capacities” has come to be used by the Com-
mittee in its commentary. It is suggested that the #$# Committee has derived a 
role and function for “evolving capacities” that can be distilled into three broad 
categories: (1) “evolving capacities” as an enabling principle, in which the term 
is used to empower children’s agency in the exercise of their rights under the 
!"#$#; (2) “evolving capacities” as an interpretative principle, in which the 
term is used to interpret speci%&c provisions of the Convention in a manner 
that recognises children’s capacities in the exercise of their rights; (3) “evolv-
ing capacities” as a policy principle, in which the term is used to guide States 
in policy-making and programming on children’s rights. It is further suggested 
that the Committee’s use of “evolving capacities” has introduced a role and 
function for the term that go well beyond the scope of article 5 of the !"#$#; 
and, in so doing, it has recognised a broader principle of evolving capacities 
under the !"#$# that not only informs the framework of parental direction 
and guidance, but the interpretation and implementation of the whole of the 
Convention.

Part /// contemplates how such a principle of evolving capacities could be 
recognised within the framework of the !"#$#. It has been suggested that ar-
ticle 5 should be recognised as a general principle of the !"#$# to reCDect the 
cross-cutting nature of “evolving capacities” under the !"#$# (Hanson and 
Lundy, 2017; Doek, 2007). However, this paper argues that recognising article 5 
as a general principle would not necessarily result in “evolving capacities” being 
recognised as a broader principle or cross-cutting standard under the !"#$#. 
Article 5 recognises the child’s right to receive appropriate direction and guid-
ance from parents, legal guardians and other adult carers. It does not, on its face, 
enshrine a broader principle of evolving capacities under the !"#$#. On the 
contrary, it would appear from the discussions of the !"#$# Working Group 
that the intention was to delimit the scope of “evolving capacities” under article 
5, carefully balancing it with the rights of parents and guardians (2,#,$, 2007, 
vol. 1). Thus, the principle of evolving capacities as it is used by the Committee 
today is broader than the scope of the term as it appears under article 5.

A principle of evolving capacities potentially holds foundational value in 
the interpretation of the !"#$#: it is ‘central to the balance embodied in the 
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Convention between recognising children as active agents in their own lives, 
while also being entitled to protection in accordance with their relative im-
maturity and youth’ (Lansdown, 2005: 3). Yet, this broad principle does not %&nd 
expression in any single provision of the Convention nor has it been explicitly 
recognised by the Committee in its interpretation of the !"#$#. Recognis-
ing that every child is a subject of rights and, as such, entitled to increasing 
agency over the exercise of their rights as they evolve, has profound implica-
tions in how children are viewed, enabled and empowered within their fami-
lies, communities, schools and society in general. This paper concludes that  
more consideration  needs to be given to the role of “evolving capacities” as 
an overarching principle in the realisation of children’s rights under the 
Convention.

2 Part ! – Drafting History of the “Evolving Capacities of the Child”

The coinage of the phrase “evolving capacities of the child”’ only came about 
half-way into the 11-year drafting process of the !"#$#, during the 1984 Work-
ing Group session (Working Group Report, 1984, para. 13; 2,#,$, 2007, vol. 
1: 455 ). Until that point, the term had not emerged in the discussions of the 
#$# Working Group, and was notably absent from the text of the early drafts 
presented to the United Nations O'%&ce in Geneva by the Permanent Represen-
tative of Poland (2,#,$, 2007, vol. 1).

2.1 Evolving Capacities and the Drafting of Article 14(2)
The question of a child’s evolving capacities %&rst arose in the Working Group’s 
discussions on freedom of thought, conscience and religion. Delegates raised 
concerns that children were not a'forded enough consideration as rights-
holders in the exercise of their right to freedom of religion, while parents and 
guardians continued to exercise almost unfettered authority over their chil-
dren in their religious upbringing and education (Working Group Report, 1984, 
paras. 15 – 16; 2,#,$, 2007, vol. 1: 455). To address these concerns, the delega-
tion from Canada proposed a draft text for article 7bis (article 14), introducing 
the phrase “evolving capacities of the child” (Working Group Report, 1984, pa-
ras. 15 – 16; 2,#,$, 2007, vol. 1: 455). Previous instruments under international 
law, such as the Declaration on the Elimination of All Forms of Intolerance 
and of Discrimination Based on Religion or Belief (1981 Declaration) and the 
International Covenant on Civil and Political Rights (/##0$), had not recog-
nised the child’s capacities in the exercise of their right to freedom of religion. 
In the /##0$, States parties were only required ‘to have respect for the liberty 
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of parents … to ensure the religious and moral education of their children in 
conformity with their own convictions’ (/##0$, 1966, article 18(4)): there was 
no mention of the child’s rights or interests. Under the 1981 Declaration, the 
guiding principle was the best interests of the child, with parents retaining 
wide authority to choose the moral education for their children.

That a child’s capacities can and should be recognised in the exercise of 
freedom of religion was a relatively new idea within the Working Group, and 
as such prompted some members to raise concerns that empowering a child 
in the exercise of their freedom of religion could undermine parental rights 
(Van Bueren, 1995). After a lengthy discussion on the proposed sub-paragraph, 
the delegations from the Netherlands and the Ukraine ::$ suggested that a 
compromise text be drafted, and the delegation of the United Kingdom put 
forward a revised version (Working Group Report, 1984, para. 17). Following 
some amendments, the draft text was agreed:

The States Parties shall respect the rights and duties of the parents and, 
where applicable, legal guardians, to provide direction to the child in the 
exercise of his right in a manner consistent with the evolving capacities 
of the child. (2,#,$, 2007, vol. 1: 117)

This revised text was adopted in the %&rst reading of the Working Group in 1984 
(2,#,$, 2007, vol. 1: 117). However, debate re-ignited during the second read-
ing. A new drafting group was established (composed of Bangladesh, China, 
the Holy See, Mexico Morocco, the Netherlands, and Poland and later joined 
by the United States of America, the Union of Soviet Socialist Republics, Ar-
gentina, Algeria, Egypt, Tunisia and two "62s) (Working Group Report, 1989, 
paras. 280 – 281). This new drafting group sought to introduce two new sub-
paragraphs into the provision, one of which replicated article 18(4) of the /#-
#0$. The proposed text read as follows:

2. The States Parties shall equally respect the liberty of parents and when 
applicable, legal guardians, to ensure the religious and moral education 
of the child in conformity with their own conviction [of their choice].

3. Freedom to manifest one’s religion or beliefs may be subject only to such 
limitations as are prescribed by law and are necessary to protect public 
safety, order, health, or morals or the fundamental rights and freedoms of 
others. (2,#,$, 2007, vol. 1: 463; Working Group Report, 1989, para. 280).

This drafting group reiterated concerns that any reference to a child’s capacities 
would limit the scope of parental rights already established elsewhere under  
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international law (article 18, /##0$) (2,#,$, 2007, vol. 1; Working Group Re-
port, 1989, para. 285; Van Bueren, 1995: 156–7). Delegations from Islamic states 
were not willing to accept any provision which potentially empowered chil-
dren to change their religion or have choice over their religion (Van Bueren, 
1995: 157). Other groups believed that it was in the best interests of the child 
that she adopt the religion of her father (Van Bueren, 1995: 157). In the end, 
in an attempt to achieve consensus, the Chairman of the Working Group re-
moved the proposed new sub-paragraphs, claiming that this text was already 
replicated elsewhere in international law (2,#,$, 2007, vol. 1: 464; Working 
Group Report, 1989, para. 288).

The issue, however, was far from resolved. Following the adoption of the 
!"#$#, the delegation of Holy See made a declaration that ‘the right of par-
ents to give their child a religious and moral education in conformity with 
their personal beliefs formed part of the right to manifest one’s religion as per 
article 18(3) of the /##0$’ (Working Group Report, 1989, para. 290). Italy joined 
Holy See in its declaration (Working Group Report, 1989, para. 291). When the 
!"#$# entered into force in 1990, 21 States parties reserved on article 14E of  
the !"#$#. This constituted the largest reservation on any single provision  
of the !"#$#.

2.2 Evolving Capacities and the Drafting of Article 15 (Article 28)
The issue of the child’s evolving capacities re-surfaced in 1985 when the Work-
ing Group discussed article 15 (article 28) on the right of the child to education. 
The delegation from the Netherlands suggested that a sub-paragraph similar to 
article 14(2) be included under article 15 (article 28) (2,#,$, 2007, vol. 2: 642). 
According to the Netherlands, referencing “evolving capacities” was necessary 
to delimit the authority of parents under article 13(3) of the /#-:#$, which 
allowed parents to ‘choose for their children schools … to ensure the religious 
and moral education of their children in conformity with their own convic-
tions’ (article 13(3), /#-:#$). The proposal by the Netherlands was dropped 
from the %&nal version of article 15 (article 28); however, the discussions on 
“evolving capacities” precipitated further conversations on the need for a gen-
eral provision recognising the evolving capacities of the child within the text 
of the !"#$#.

F Afghanistan, Algeria, Bangladesh, Brunei, Djibouti (withdrawn in 2009), Holy See, Indonesia, 
Iran, Iraq, Jordan, Kuwait, Malaysia, Maldives, Morocco, Oman, Pakistan, Qatar, Saudi Arabia, 
Somalia, Syria, and United Arab Emirates, accessed at: https://treaties.un.org/Pages/View 
Details.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&clang=_en (28 September 2017).
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2.3 Evolving Capacities and the Drafting of Article 5
The pivotal discussion on “evolving capacities” came during the Working 
Group session in 1987 when delegates discussed but did not adopt article 7ter 
relating to the civil and political rights of the child – freedom of expression, 
freedom of association and peaceful assembly, and right to privacy.

The delegation from Norway spoke of the ‘need for a general provision deal-
ing with the evolving capacities of the child’ (Working Group Report, 1987, 
para. 115). Canada supported Norway and expressed a ‘wish that the principle 
[of evolving capacities]… be dealt with in a comprehensive manner through a 
general article’ (Working Group Report, 1987, para. 115). The representatives of 
Argentina and Sweden also voiced similar concerns, calling for a general provi-
sion recognising the evolving capacities of the child (Working Group Report, 
1987, paras. 115, 117).

During the 1987 Working Group session, a draft text was received from the 
delegations of United States and Australia for an article 5bis. In that draft text, 
however, parents were emphasised as the primary rights holders with ‘due re-
gard for the importance of allowing the child to develop the skills and knowl-
edge required for an independent adulthood’ (Working Group Report, 1987, 
para. 100). The delegation from Canada was critical of the American draft text, 
stating that it would only support such a provision if there was ‘due regard 
for the evolving capacities of the child and the child’s need to mature into an 
independent adulthood’ (Working Group Report, 1987, para. 104). Canada ex-
plained that the priority should be on protecting the child as a rights-holder, 
rather than reiterating parental rights:

… the family must not be given arbitrary control over the child. Any pro-
tection from the State given to the family must be equally balanced with 
the protection of the child within the family. (Working Group Report, 
1987, para. 106).

The Chairman of the Working Group requested that a new proposal for article 
5bis be presented at the 1988 Working Group session (Working Group Report, 
1987, para. 110). Australia, Austria, the Netherlands and the United States of 
America submitted the proposal for the draft text:

The States Parties to the present Convention shall respect the rights 
and duties of the parents and, where applicable, legal guardians, to pro-
vide direction to the child in the exercise of his or her rights enumer-
ated in the present Convention in a manner consistent with the evolving  
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capacities of the child, having due regard for the importance of promot-
ing the development of the skills and knowledge required for an inde-
pendent adulthood. (Working Group Report, 1988, para. 27).

The representatives of the Federal Republic of Germany expressed concern 
over the new draft text, arguing that parental rights would not be su'%&ciently 
safeguarded. The Germany delegation put forward its own draft text for a sub-
paragraph under article 21 (article 41 of the !"#$#) of the draft Convention, 
which stated that, ‘Nothing in this Convention shall a'fect the right and the 
duty of parents and, where applicable, legal guardians to take measures as are 
required for the upbringing and well-being of the child’ (Working Group Re-
port, 1988, para. 29).

The Working Group members responded to the proposal from Germany by 
highlighting that the Convention already recognised the critical role of parents 
in the upbringing of the child:

… If the emphasis was placed on the evolving capacities of the child in 
accordance with his age, the parents also had a role to play. Attention 
should be given to the growing child, and to his evolving capacities in 
a positive environment. The parents’ rights in respect of bringing up 
the child were already well protected in article 8. (working group, 1988,  
para. 30).

The observer for Australia further noted that the role and function of a pro-
posed article 5bis was to interlink two important and general concepts:

[T]he proposed article would incorporate into the convention two impor-
tant general concepts: (a) the evolving capacities of the child, and his or her 
rights as enumerated in the draft convention, and (b) the rights and duties 
of the parents who raised the child, who provided guidance to and took pri-
mary responsibility for the child (emphasis added). (working Group Re-
port 1988, para. 28).

While the representative from Germany eventually joined the consensus for 
the text of article 5bis, he continued to suggest that an interpretational clause 
be attached to the !"#$#, which stated ‘clearly that the draft convention was 
under no circumstances to be interpreted in a way that would a'fect the rights 
of parents or legal guardians’ (Working Paper, 1988, para. 34). No such clause 
was ever attached to the !"#$#.
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The %&nal version of article 5bis was adopted following the second reading 
and now constitutes the text of article 5 of the !"#$#:

States Parties shall respect the responsibilities, rights, and duties of par-
ents, or, where applicable, the members of the extended family or com-
munity as provided for by local custom, legal guardians or other persons 
legally responsible for the child, to provide, in a manner consistent with 
the evolving capacities of the child, appropriate direction and guidance 
in the exercise by the child of the rights recognized in the present Con-
vention. (Working Group Report, 1987, para. 185).

The Working Group session reports, though not exhaustive, do o'fer some in-
sight into the motivations and concerns that #$# drafters may have harboured 
when the phrase “evolving capacities of the child” was being discussed and 
penned into the texts of articles 5 and 14(2) of the !"#$#. It would appear that 
the foremost concern amongst Working Group members was that any explicit 
recognition of a child’s capacities (evolving or otherwise) in the exercise of 
their rights would undermine the rights of parents and the sanctity of family. 
This was especially pronounced in discussions on freedom of religion, where 
many Working Group members viewed a child’s exercise of freedom of religion 
as a direct threat to parental rights, and as potentially undermining the best 
interests of the child. That 21 States parties entered a reservation on article 14 
– the highest number of reservations entered against any provision under the 
!"#$# – is a testament to these concerns.

At the same time, the fact that the issue of children’s capacities would con-
tinue to re-emerge in the discussions of the Working Group, notably in the 
context of civil and political rights and the right to education, was not insig-
ni%&cant. It was during these discussions that a number of Working Group 
members identi%&ed the need for a general provision that would address the 
role of children’s evolving capacities in the exercise of their rights under the 
!"#$#. To respond to these calls while still respecting the views of those 
Working Groups members who remained concerned about parental rights, 
the Committee sought to strike a delicate balance within article 5. The word-
ing of the provision would acknowledge the role of the evolving capacities of 
the child, while recognising the importance of parents, guardians, extended 
family and community in the upbringing of the child (2,#,$, 2007, vol. 1: 360; 
Working Group Report, 1988, paras. 30, 32; Tobin and Varadan, 2019). As such, 
the intended scope and function of article 5 was not to create a broad prin-
ciple of evolving capacities under the Convention but to bring together two  
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important general concepts within article 5 of the !"#$#: (a) the child as a 
rights holder under the !"#$#; (b) the rights, responsibilities and duties of 
parents and adult caregivers (legal guardians, community and extended fam-
ily) in the upbringing of children under international law (Working Group Re-
port, 1988, para. 28).

3 Part !! – The "#" Committee’s Use of “Evolving Capacities” in its 
General Comments

In the three decades since the Convention’s adoption, the term “evolving ca-
pacities” appears to have taken on a broader role and function outside of the 
framework of parental guidance and direction. It appears more than 80 times 
in 19 of the 23 General Comments (General Comment 1; General Comment 
3; General Comment 4; General Comment 5; General Comment 7; General 
Comment 8; General Comment 9; General Comment 10; General Comment 11;  
General Comment 12; General Comment 13; General Comment 14; General 
Comment 15; General Comment 16; General Comment 17; Joint Recommenda-
tion No. 31 of the #-<8I Committee/General Comment No. 18, General Com-
ment 20; General Comment 21; General Comment 22). The issue of a child’s 
evolving capacities arose during 5 of the 22 Days of General Discussion, no-
tably in discussions on the Rights of Children and ,/5/8/<: (1998), General 
Measures of Implementation (1999), Child Rights in Early Childhood (2004), 
the Right of the Child to be Heard (2006), and Digital Media and the Rights of 
the Child (2014). During the 20th anniversary of the Convention on the Rights 
of the Child in 2009, the #$# Committee convened a panel on “evolving ca-
pacities of the child as an enabling principle” in which it encouraged the wider 
application of the principle in education programming, children’s participa-
tion, protection frameworks and age-appropriate policies (20th Anniversary 
Event, paras. 7, 23, 24(d), 43).

It is suggested that the Committee has derived a role and function for “evolv-
ing capacities” that can be distilled into three broad categories: (1) “evolving 
capacities” as an enabling principle, in which the term is used to empower chil-
dren in the exercise of their rights under the !"#$#; (2) “evolving capacities” 
as an interpretative principle, in which the term is used to interpret speci%&c 
provisions of the Convention in a manner that recognises children’s capacities 
in the exercise of their rights; (3) “evolving capacities” as a policy principle, in 
which the term is used to guide States in policy-making and programming on 
children’s rights.
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3.1 Evolving Capacities as an Enabling Principle
As an enabling principle, “evolving capacities” serves four functions: (1) it af-
%&rms the child as a rights-holder under international law, recognising that as 
children grow, develop and mature, they acquire capacities to exercise increas-
ing levels of agency over their rights; (2) it supports and recognises children’s 
agency in decision-making; (3) it recognises that all children, even very young 
children, should be engaged as agents in the promotion and protection of their 
own rights (4) it crystalizes the role of parents and legal guardians as duty-
bearers to their children, providing guidance and direction to support their 
child’s exercise and enjoyment of rights under the !"#$#.

The #$# Committee %&rst recognized “evolving capacities” as an enabling 
principle in its General Comment No. 7, where it explained the role of a child’s 
evolving capacities in the framework of parental guidance and direction:

Evolving capacities as an enabling principle. Article 5 draws on the con-
cept of “evolving capacities” to refer to processes of maturation and 
learning whereby children progressively acquire knowledge, competen-
cies and understanding, including acquiring understanding about their 
rights and about how they can best be realized. (General Comment No. 
7, para 17).

The #$# Committee went on to elaborate the importance of a principle of 
evolving capacities in the realisation of children’s rights:

Respecting young children’s evolving capacities is crucial for the real-
ization of their rights, and especially signi%&cant during early childhood, 
because of the rapid transformation in children’s physical, cognitive, so-
cial and emotional functioning from earliest infancy to the beginnings of 
schooling. (General Comment No. 7, para. 17).

In its General Comment No. 20, the #$# Committee again invoked “evolving 
capacities” as an enabling principle, however this time, delinking it from the 
framework of parental guidance and direction:

The Committee de%&nes evolving capacities as an enabling principle that 
addresses the process of maturation and learning through which chil-
dren progressively acquire competencies, understanding and increasing 
levels of agency to take responsibility and exercise their rights. (General 
Comment No. 20, para. 18).
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In this %&rst function, the Committee uses the principle of evolving capaci-
ties as a basis to recognise children’s entitlement to exercise increasing agency 
over their rights as they grow and mature. It a'%&rms that even very young chil-
dren are rights-holders under the !"#$#, with an entitlement to progressive 
exercise of their rights as they grow, mature and develop. In other words, while 
a younger child requires more guidance in the exercise of rights, as a child 
grows and develops, there is a corresponding obligation to grant him or her 
increasing levels of agency to take responsibility over the exercise of rights.

In its second function, the Committee’s use of “evolving capacities” as an 
enabling principle recognises the role of children’s agency in decision-making. 
In General Comment No. 15, the Committee con%&rmed that “children’s evolv-
ing capacities have a bearing on their independent decision-making in their 
health issues” (General Comment No. 15, para. 21); and in the context of young 
children, the Committee recognised that ‘[c]hildren, including young children, 
should be included in decision-making processes, in a manner consistent with 
their evolving capacities’ (General Comment No. 12, para. 100).

At the same time, the Committee warned that enabling a child’s evolving ca-
pacities should not ‘obviate States’ obligations to guarantee protection’ (Gen-
eral Comment No. 20, para. 19):

In seeking to provide an appropriate balance between respect for the 
evolving capacities of adolescents and appropriate levels of protection, 
consideration should be given to a range of factors a'fecting decision-
making, including the level of risk involved, the potential for exploi-
tation, understanding of adolescent development, recognition that  
competence and understanding do not necessarily develop equally 
across all %&elds at the same pace and recognition of individual experi-
ence and capacity. (General Comment No. 20, para. 20).

So, while children continue to need appropriate levels of protection, there re-
mains an obligation to enable children’s agency in so far as their evolving ca-
pacities allow: ‘By being guaranteed the right to be heard, to challenge rights 
violations and to seek redress, adolescents are enabled to exercise agency pro-
gressively in their own protection’ (General Comment No. 20, para. 19). The 
Committee rea'%&rmed this point in the context of adolescents’ right to health 
in General Comment No. 4: ‘States parties have to take into account the evolv-
ing capacities of adolescents and involve them in an appropriate manner in 
developing measures, including programmes, designed to protect them’ (Gen-
eral Comment No. 4, para. 12).
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In General Comment No. 3, the Committee further elaborated on the 
link between children’s participatory rights and their agency in the exercise 
of rights: ‘[c]hildren are rights holders and have a right to participate in ac-
cordance with their evolving capacities in raising awareness by speaking 
out about the impact of ,/5/8/<: on their lives and in the development of 
,/5/8/<: policies and programmes’ (General Comment No. 3, para. 12). This 
point was reiterated in General Comment No. 5 where the Committee noted 
that ‘[c]hildren, including adolescents have the right to participate in rais-
ing awareness about their rights to the maximum extent of their evolving ca-
pacities’ (General Comment No. 5, para. 69). In General Comment No. 12, the 
Committee emphasised that measures should be introduced to enable ‘chil-
dren to contribute their views and experiences to the planning and program-
ming of services for their health and development’ with the aim of promoting 
‘children’s capacities to take increasing levels of responsibility for their own 
health and development’ (General Comment No. 12, para. 104). And, again in 
General Comment No. 15, the Committee highlighted the link between chil-
dren’s right to be heard on ‘all aspects of health provisions’ and strengthen-
ing ‘children’s capacities to take increasing levels of responsibility for their 
own health and development’ (General Comment No. 15, para. 19). Thus, in 
its third function, the principle of “evolving capacities” enables and strength-
ens children’s participatory role in the promotion and protection of their own  
rights.

In its fourth function, “evolving capacities” as an enabling principle informs 
how parents and guardians should provide guidance and direction to their 
children under article 5:

The Convention recognises the rights and responsibilities of parents, or 
other legal guardians, to provide appropriate direction and guidance to 
their children … but underlines that this is to enable the child to exercise 
his or her rights and requires that direction and guidance are undertaken 
in a manner consistent with the evolving capacities of the child (emphasis 
added). (General Comment No. 12, para. 91).

The Committee explains that:

Evolving capacities should be seen as a positive and enabling process, not 
an excuse for authoritarian practices that restrict children’s autonomy 
and self-expression … Parents (and others) should be encouraged to of-
fer “direction and guidance” in a child-centred way through dialogue and  
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example, in ways that enhance young children’s capacities to exercise 
their rights …. (General Comment No. 7, para. 17).

The Committee expounded on this point further in its General Comment  
No. 12:

The more the child himself or herself knows, has experience and un-
derstands, the more the parent, legal guardian or other persons legally 
responsible for the child have to transform direction and guidance into 
reminders and advice and later to an exchange on an equal footing. This 
transformation will not take place at a %&xed point in a child’s develop-
ment, but will steadily increase as the child is encouraged to contribute 
her or his views. (General Comment No. 12, para. 84).

In this fourth function, the Committee makes clear that parents and guardians 
no longer carry a carte blanche in how they provide guidance and direction to 
their children: parental guidance and direction must be provided in a manner 
that reCDects a child’s unique needs and evolving capacities, and such guidance 
needs to be adjusted continually to enable the child to exercise progressive lev-
els of agency and responsibility in the exercise of her rights. Viewed in this way, 
“evolving capacities” as an enabling principle has ‘profound signi%&cance for 
the triangular relationship between the child, the family and the State’ (Lans-
down, 2005: ix): it transforms the role of the parent from primary rights-holder 
over their child, to duty-bearer to their child in the child’s exercise of her rights 
under the !"#$#.

3.2 Evolving Capacities as an Interpretative Principle
The Committee has invoked “evolving capacities” in its interpretation of 
at least 14 provisions under the !"#$#. This section examines the role and 
function of “evolving capacities” as an interpretative principle in respect of 
the following provisions under the !"#$#: (1) General Principles – article 2 
(Non-discrimination), article 3 (Best interests of the child), article 6 (Survival 
and development) through the framework of article 29 (Education rights) and 
article 31 (Right to play), and article 12 (Right to be heard); (2) Civil and Politi-
cal Rights – article 13 (Freedom of expression), article 14 (Freedom of thought, 
conscience and religion), and article 17 (Access to information); (3) Reading-in 
of “evolving capacities” – article 8 (Preservation of identity), article 16 (Right to 
privacy), article 18 (Parental responsibilities), article 27 (Adequate standard of 
living), and article 24 (Right to health).
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3.2.1 Evolving Capacities and the General Principles of the !"#$#
3.2.1.1 Article 2 – The Child’s Evolving Capacities as a Basis for 

Discrimination
Although the Committee does not speci%&cally reference “evolving capacities” 
in its interpretation of article 2, it does recognise that a child’s capacities, or 
perceived lack thereof, can be a basis for discrimination when children are 
denied or restricted access to rights under the !"#$#. In its General Com-
ment No. 20, the Committee observed that ‘[a]dolescence itself can be a source 
of discrimination’ (General Comment No. 20, para. 21), explaining that ado-
lescents are ‘often treated as incompetent and incapable of making decisions 
about their lives’ (General Comment No. 20, para. 21). In its General Comment 
No. 4, the Committee called on States to ensure that minimum ages were ‘… the 
same for boys and girls (article 2 of the Convention) and closely reCDect the rec-
ognition of the status of human beings under 18 years of age as rights holders, 
in accordance with their evolving capacity, age and maturity …’ (General Com-
ment No. 4, para. 9). The Committee emphasised that unequal access to infor-
mation, commodities and services related to sexual and reproductive health 
‘amounts to discrimination’ (General Comment No. 20, para. 59). Thus, while 
“evolving capacities” is not directly cited in the interpretation of article 2, the 
principle nonetheless plays a role in the interpretation of non-discrimination,  
ensuring that a child’s capacities, or perceived lack thereof is not used as a 
basis to deny or restrict access to rights under the !"#$#.

3.2.1.2 Article 3 – The Role of Evolving Capacities in the Determination of 
the Best Interests of the Child

The Committee drew an important link between the evolving capacities of the 
child and the best interest of the child in its General Comment on article 3(1). 
It recognised that as a child’s capacities evolve, increasing weight should be 
accorded to his or her views in the determination of best interests. The Com-
mittee emphasised that ‘[t]he evolving capacities of the child (art. 5) must be 
taken into consideration when the child’s best interests and right to be heard 
are at stake’ (General Comment No. 14, para. 44), explaining that ‘…as the child 
matures, his or her views shall have increasing weight in the assessment of his 
or her best interests’ (General Comment No. 14, para. 44; General Comment 
No. 20, para. 22). The Committee reiterated this point in its General Comment 
No. 20: ‘when determining best interests, the child’s views should be taken into 
account, consistent with their evolving capacities …’ (General Comment No. 
20, para. 22). So, while the best interests of the child remains the primary con-
sideration (article 3(1)), the right to be heard ‘provides the methodology for 
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hearing the views of the child’ (General Comment No. 14, para. 43), and the 
principle of evolving capacities serves as the framework in which to recognise 
and attribute weight to a child’s agency in the best interests’ determination. 
Thus, as an interpretative principle “evolving capacities” plays an important 
role in maintaining the balance embodied in the Convention between ‘rec-
ognising children as active agents in their own lives, entitled to be listened to, 
respected and granted increasing autonomy in the exercise of rights’ while still 
ensuring each child the unique protection they need, in accordance with their 
relative immaturity and youth (Lansdown, 2005: 3).

3.2.1.3 Article 6 – Evolving Capacities in the Interpretation of the Child’s 
Right to Survival and Development

The #$# Committee has not engaged in an extended discussion on the role of 
“evolving capacities” in the interpretation of the right to survival and develop-
ment. However, the Committee did link “evolving capacities” with the child’s 
development in its General Comments on articles 12, 29 and 31. The Committee 
recognised that enabling a child to engage rights (such as the right to be heard) 
stimulated development, and thus contributed to the realisation of the right 
to development under article 6. In General Comment No. 12, the Committee 
explained that:

[C]hild participation is a tool to stimulate the full development of the 
personality and the evolving capacities of the child consistent with article 
6 and with aims of education embodied in article 29 (emphasis added). 
(General Comment No. 12, para. 79).

The Committee drew a similar link in the context of education, identifying the 
key goal of education as the ‘development of the individual child’s personality, 
talents and abilities’, and calling for educational curricula to be ‘of direct rel-
evance to the child’s social, cultural, environmental and economic context and 
to … take full account of the child’s evolving capacities’ (General Comment No. 
1, para. 9).

In the framework of the right to play, the #$# Committee referenced chil-
dren’s development alongside “evolving capacities” in its interpretation of ar-
ticle 31:

States parties must ensure, to the maximum extent possible, the life, sur-
vival and development of the child. In this regard, the Committee draws 
attention to the need to recognise the positive value of each dimension 
of article 31 in promoting the development and evolving capacities of the 
children (emphasis added). (General Comment No. 17, para. 18).
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Interestingly, in its General Comment No. 20, the Committee referenced  
‘[r]espect for evolving capacities’ as part of the ‘Right to development’ in its 
section on the ‘General principles of the Convention’ (General Comment No. 
20, paras. 14, 18, 19, 20). While article 6 was not explicitly mentioned in General 
Comment No. 20, it would appear that the Committee drew an implicit link 
between “evolving capacities” and development, noting that the ‘implementa-
tion of rights should take account of children’s development and their evolving 
capacities’ (General Comment No. 20, para. 1).

3.2.1.4 Article 12 – Evolving Capacities in the Interpretation of the Right to be 
Heard

The Committee’s most extensive discussion on the interpretative role of “evolv-
ing capacities” comes in its commentary on article 12 (right to be heard). The 
Committee ascribes three functions to “evolving capacities” in its interpreta-
tion of article 12: (1) interpreting ‘capable of forming his or her own views’ in 
a manner that enables all children to engage their rights under article 12; (2) 
providing a framework for assessing and attributing ‘due weight’ to the views 
of the child; (3) recognising the right to be heard as a condition precedent in 
the child’s right to receive appropriate direction and guidance from parents, 
guardians and adult carers under article 5.

In its %&rst function, the #$# Committee invokes the concept of evolving ca-
pacities to dispel the notion that a child must meet a threshold of competency 
to be ‘capable of forming his or her own views’ under article 12 of the !"#$#. 
The Committee explains that the reference to ‘capable of forming his or her 
own views’ ‘should not be seen as a limitation, but rather as an obligation for 
States parties to assess the capacity of the child to form an autonomous opin-
ion to the greatest extent possible’ (General Comment No. 12, para. 20) and 
to create an environment to enable the child to express her views. The Com-
mittee explains that States ‘cannot begin with the assumption that a child is 
incapable of expressing his or her own views’ but instead must ‘presume that a 
child has the capacity to form her or his own views and recognise that she or he 
has the right to express them’ (General Comment No. 12, para. 20). The Com-
mittee stresses that ‘article 12 imposes no age limit on the right of the child to 
express her or his views and discourages States parties from introducing age 
limits either in law or in practice which would restrict the child’s right to be 
heard in all matters a'fecting her or him’ (General Comment No. 12, para. 21). In 
other words, ‘it is not up to the child to %&rst prove her or his capacity’ (General 
Comment No. 12, para. 20). In its Day of General Discussion on child rights in 
early childhood, the Committee ‘underlined the concept of the child as rights 
holder’ who ‘is able to form views from the youngest age, even when she or he 
may be unable to express them verbally’ (General Comment No. 12, para. 21).
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Thus, the obligation falls on the State party to enable children to express 
their views, and ‘[c]onsideration needs to be given to the fact that children will 
need di'fering levels of support and forms of involvement according to their 
age and evolving capacities’ (General Comment No. 12, para. 134(e)).

In its second function, the #$# Committee introduces the prospect of us-
ing “evolving capacities” as a framework to accord “due weight” to the views 
of the child under article 12 of the !"#$#. The #$# Committee has stated 
that ‘[c]onsideration needs to be given to the notion of the evolving capaci-
ties of the child’ (General Comment No. 12, para. 31) explaining that ‘article 
12 makes it clear that age alone cannot determine the signi%&cance of a child’s 
view. Children’s level of understanding is not uniformly linked to their bio-
logical age’ (General Comment No. 12, para. 29). In at least two instances, the 
#$# Committee uses “evolving capacities” as a basis to assess “due weight”. In 
the context of children with disabilities, the #$# Committee notes that the 
child’s views need to be respected in accordance with their evolving capacities 
(General Comment No. 9, para. 32), while in the context of migration, the #$# 
Committee places “evolving capacities” alongside “age and maturity” (General 
Comment No. 22, para. 34).

While there remains considerable scope for the Committee to elaborate on 
the role of “evolving capacities” in the assessment of “due weight”, it is none-
theless important to note that the Committee has looked to “evolving capaci-
ties” as a framework in its interpretation of article 12.

In its third function, the Committee embeds article 12 within article 5, intro-
ducing something akin to a condition precedent on parents and adult caregiv-
ers providing direction and guidance to their children:

… the child has a right to direction and guidance, which have to compen-
sate for the lack of knowledge, experience and understanding of the child 
and are restricted by his or her evolving capacities …. (General Comment 
No. 12, para. 84).

This requirement is stimulated by article 12 of the Convention, which 
stipulates that the child’s views must be given due weight, whenever the 
child is capable of forming her or his own views … as children acquire 
capacities, so they are entitled to an increasing level of responsibility 
for the regulation of matters a'fecting them. (General Comment No. 12,  
para. 85).

In other words, for parents and guardians to provide appropriate direction and 
guidance to children in line with article 5, they must take into account the 
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views of children, and as a child’s capacities evolve, greater weight must be 
ascribed to the views of the child, with parents and guardians adjusting their 
guidance and direction to reCDect the child’s evolving capacities in the exercise 
of her or his rights.

3.2.2 Evolving Capacities and Civil and Political Rights under the 
!"#$#

The use of “evolving capacities” in the interpretation of civil and political rights 
serves two functions: (1) it a'%&rms the child’s status as the primary rights-holder 
and agent in the exercise of civil and political rights; (2) it recognises the States’ 
obligation to create environments that enable and empower children to exer-
cise their civil and political rights, in accordance with their evolving capacities. 
In its commentary on article 14, the Committee con%&rmed that, ‘it is the child 
who exercises the right to freedom of religion, not the parent, and the paren-
tal role necessarily diminishes as the child acquires an increasingly active role 
in exercising choice throughout adolescence’ (General Comment No. 20, para. 
43). The Committee reiterated this point in the same General Comment with 
respect to article 13, ‘the obligation of parents and caregivers to provide ap-
propriate guidance in accordance with the evolving capacities of adolescents 
should not interfere with adolescents’ right to freedom of expression (General 
Comment No. 20, para. 42).

In its second function, the Committee recognises an obligation on States to 
create environments that enable and empower children in the exercise of their 
civil and political rights, taking into account the principle of evolving capaci-
ties. In respect of article 14, the Committee called on States to ensure that a 
child’s freedom of religion is ‘respected in schools and other institutions, in-
cluding with regard to choice over attendance in religious instruction classes’ 
(General Comment No. 20, para. 43); and in respect of article 17 (Freedom of 
association), the Committee noted that it fell on the State to ‘guarantee that 
adolescents’ right to freedom of association and peaceful assembly in all its 
forms is fully respected … including through the provision of safe spaces for 
both girls and boys’ (General Comment No. 20, para. 45). It is in this latter func-
tion that one sees “evolving capacities” stretched beyond the framework of pa-
rental guidance and direction.

3.2.3 Reading-in of Evolving Capacities under the !"#$#
In a number of other instances, the #$# Committee simply reads-in “evolving 
capacities” without further explanation. For instance, in its interpretation of 
article 8 (Right to identity), the Committee states that ‘[a]lthough children and 
young people share basic universal needs, the expression of those needs depends 

�������������������������������������
��
�	��
���������������



B8$8<8"

!"#$%"&#!'"&( )'*%"&( '+ ,-!(.%$"’/ %!0-#/ 12 (1345) 637-668

(=@

on a wide range of personal, physical, social and cultural aspects, including  
their evolving capacities’ (General Comment No. 14, para. 55). In its interpreta-
tion of article 16 (Right to privacy), the Committee speci%&es that ‘States should 
… take all appropriate measures to strengthen and ensure respect for the con%&-
dentiality of data and the privacy of adolescents, consistent with their evolving 
capacities’ (General Comment No. 20, para. 46). In interpreting articles 18 and 
27 (Adequate standard of living), the Committee notes that:

States parties have a positive and active obligation to support and assist 
parents and other caregivers to secure, within their abilities and %&nancial 
capacities and with respect for the evolving capacities of the child, the 
living conditions necessary for the child’s optimal development. (General 
Comment No. 13, para. 5; General Comment No. 21, para. 15).

Reading-in “evolving capacities”, without any further explanation or reference 
to article 5, reveals a seemingly settled practice by the Committee of treat-
ing “evolving capacities” as a broader principle within the framework of the 
!"#$#.

3.3 Evolving Capacities as a Policy Principle
The Committee has relied on “evolving capacities” as a policy principle across 
a range of issues, such as children’s education, ,/5/8/<:, adolescent health, 
early childhood development, corporal punishment, violence against children, 
harmful practices, children’s health, rest and play, indigenous children’s rights 
and adolescents’ rights. As a policy principle, “evolving capacities” serves two 
functions: (1) it improves children’s access to rights and strengthens their role 
as decision-makers in the exercise of their rights; (2) it guides minimum age 
laws. In both functions, “evolving capacities” is delinked from the framework 
of parental guidance and direction.

In its %&rst function, the Committee uses “evolving capacities” to encourage 
States to improve adolescents’ access to health services: due attention must 
be given to the evolving capacities of the child to ensure the accessibility of 
voluntary, con%&dential ,/5 counselling and testing services (General Com-
ment No. 3, para. 22). In the context of ,/5-related research, the Committee 
relies on “evolving capacities” as a basis to recognize children’s agency in 
decision-making: ‘[i]n line with the child’s evolving capacities, consent of 
the child should be sought’ in ,/5/8/<: biomedical research, ,/5/8/<: op-
erations, and social, cultural and behavioural research (General Comment  
No. 3, para. 29).
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In the context of education, the Committee relies on “evolving capacities” to 
guide education policies to create ‘[s]chools [that] foster a humane atmosphere  
and allow children to develop according to their evolving capacities’ (General 
Comment No. 1, para. 12).

In its second function, the Committee relies on “evolving capacities” to 
inform minimum age laws in sexual consent, marriage and the possibility of 
medical treatment without parental consent (General Comment No. 4, para. 
9). The Committee has said that ‘minimum ages should … closely reCDect the 
recognition of the status of human beings under 18 years of age as rights hold-
ers, in accordance with their evolving capacity, age and maturity (arts. 5 and 12 
to 17)’ (General Comment No. 4, para. 9). In at least one instance, the Commit-
tee references “evolving capacities” as a possible basis for setting a minimum 
age, ‘…[s]uch laws or regulations should stipulate an age for this process, or 
refer to the evolving capacity of the child…’ (General Comment No. 4, para. 
33). In its General Comment No. 18 on harmful practices, the #$# Committee 
invokes “evolving capacities” as a basis to justify marriages of children below 
the age of 18 years: ‘[a]s a matter of respecting the child’s evolving capacities 
and autonomy in making decisions that a'fect her or his life, a marriage of a 
mature, capable child below 18 years of age may be allowed in exceptional cir-
cumstances …’ (General Comment No. 18, para. 20).

In other instances, the Committee has invoked “evolving capacities” as an 
enabling principle to guide policy more generally. As already noted above, the 
#$# Committee held an event on the 20th anniversary of the Convention on 
the Rights of the Child, during which it convened a panel on “evolving capaci-
ties” as an enabling principle in practice. In its recommendations, the Com-
mittee appeared to recognise the increasing signi%&cance of the principle of 
evolving capacities under the Convention:

States parties should elaborate on the consequences of the recognition 
of the child as a person with evolving capacities to exercise her or his 
own rights and consider the establishment of appropriate ages for the 
independent exercise of some rights, allowing for CDexible application. 
This would recognize the capacities of the child while providing neces-
sary protection to the child and clear standards for those who have to 
implement and respect the rights of the child (20th Anniversary Event, 
recommendation 5).

The Committee has further shown a willingness to recognise “evolving capaci-
ties” as part of a broader policy framework under General Comments Nos. 13 
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and 21. In General Comment No. 13, the Committee introduced the child rights 
approach as a policy framework:

De%&nition of a child rights approach. Respect for the dignity, life, survival, 
well-being, health, development, participation and non-discrimination 
of the child as a rights-bearing person should be established and cham-
pioned as the pre-eminent goal of States parties’ policies concerning 
children … It requires a paradigm shift away from child protection ap-
proaches in which children are perceived and treated as “objects” in need 
of assistance rather than as rights holders entitled to non-negotiable 
rights to protection. A child rights approach is one which furthers the 
realization of the rights of all children as set out in the Convention by de-
veloping the capacity of duty-bearers to meet their obligations to respect, 
protect and ful%&l rights (art. 4) and the capacity of rights holders to claim 
their rights …’ (emphasis added). (General Comment No. 13, para. 59).

The Committee went on to explain that:

This approach is based on the declaration of the child as a rights holder 
and not a bene%&ciary of benevolent activities of adults. It includes re-
specting and encouraging consultation and cooperation with, and the 
agency of, children in the design, implementation, monitoring and eval-
uation of the coordinating framework and speci%&c measures therein,  
taking account of the age and evolving capacities of the child or children 
(emphasis added). (General Comment No. 13, para. 72(a)).

The Committee expounds on the child rights approach in its General Com-
ment No. 21, stating that ‘the process of realising children’s rights is as im-
portant as the end result. A child rights approach ensures respect for the 
dignity, life, survival, well-being, health, development, participation and non- 
discrimination of the child as a rights holder’ (General Comment No. 21, para. 
10): it draws on ‘child rights standards and principles from the Convention and 
other international human rights instruments to guide behaviour, actions, 
policies and programmes’ with the aim of building ‘the capacity of children 
as rights holders to claim their rights and the capacity of duty bearers to ful%&l 
their obligations to children’ (General Comment No. 21, para. 11(b), 11(c)).

Thus, the Committee’s use of “evolving capacities” in the policy context sug-
gests a role and function for the term that extends beyond the scope of pa-
rental guidance and direction under article 5 and article 14(2), introducing a 
framework to guide States in their programming on children’s rights.
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3.4 A Principle of Evolving Capacities under the !"#$#
Studying the #$# General Comments, it would appear that the Committee’s 
use of “evolving capacities” has stretched the term well beyond the framework 
of parental guidance where it was %&rst conceived of under articles 5 and 14(2). 
In so doing, it would appear that the Committee has introduced a broader 
principle of evolving capacities under the !"#$# that not only informs the 
framework of parental direction and guidance but the interpretation and im-
plementation of the Convention as a whole.

As an enabling principle, “evolving capacities” acknowledges the processes 
of maturation and learning that all children undergo, recognising that as a 
child grows, develops and matures, he or she becomes entitled to increasing 
levels of agency and responsibility over the exercise of rights (General Com-
ment No. 7, para. 17; General Comment No. 20). The Committee’s use of “evolv-
ing capacities” as an enabling principle serves four functions: (1) it a'%&rms that 
all children, even very young children are rights-holders under the !"#$#; (2) 
it recognizes the role of children’s agency in decision-making; (3) it introduces 
an obligation on States to engage children in the promotion and protection 
of their rights, in so far as their evolving capacities permit; (4) it crystalizes 
the role of parents and legal guardians as duty-bearers to their children in the 
child’s exercise of their rights under the !"#$#. In short, it changes how chil-
dren are perceived, enabled and empowered in the exercise and enjoyment of 
their rights under international law.

As an interpretative principle, “evolving capacities” introduces a framework 
in which provisions of the Convention are interpreted in a manner that sup-
ports the child’s exercise of rights in line with their evolving capacities. It also 
introduces an obligation on States, alongside parents and guardians, to take 
measures to support children in the exercise of their rights as their capacities 
develop, creating environments adapted to their evolving capacities, and en-
suring they are provided with the resources and information needed to exer-
cise their rights in institutional settings.

As a policy principle, “evolving capacities” unshackles States from tradition-
al policy-making frameworks, in which children are presumed to lack capacity 
until they cross a speci%&c age-barrier or reach a prescribed age of adulthood. It 
debunks the notion that children must reach a requisite threshold of capacity 
to be able to exercise their rights; and it recognises that as children grow and 
develop, they need to be progressively enabled and empowered in the exer-
cise of their rights. It challenges perceptions of capacity as a binary concept,  
replacing it with a framework that views it as dynamic and CDuid process,  
recognising the ‘wide range of qualities – moral, social, cognitive, physical  
and emotional’ – that encompass capacity (Lansdown, 2005: 23). It further 
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recognises that ‘children, like adults, will not acquire a consistent and over-
all level of capacity across all %&elds’ according to a %&xed and uniform process 
and ‘expressions of competence will vary according to the nature of the tasks 
involved, their personal experiences, expectations placed on them, social con-
text and individual abilities’ (Lansdown, 2005: 23).

Taken together, the Committee’s use of “evolving capacities” introduces 
a role and function for the term that has a far-reaching and transformative 
impact on how children are viewed, enabled, and empowered within their 
families, schools, communities and society generally. The Committee’s use of 
“evolving capacities” is thus much wider and more radical than what was likely 
envisaged by the !"#$# Working Group when it %&rst penned the phrase into 
the texts of articles 5 and 14(2) of the Convention.

4 Part !!! – Evolving a Place for the Principle of Evolving Capacities 
under the $%"#"

Interestingly, the Committee does not recognise “evolving capacities” as a gen-
eral principle under the !"#$#. Indeed, when the Committee met for the %&rst 
time in 1991 and identi%&ed the four general principles of the Convention – non-
discrimination (article 2), best interests of the child (article 3(1)), the right to 
development (article 6), and the right to be heard (article 12) – the evolving 
capacities of the child did not feature in the discussions (Hanson and Lundy, 
2017; Goodman, 1992).

However, there have been consistent calls over the years to recognise article 
5 as a general principle under the Convention. Even in the %&nal stages of the 
!"#$# drafting, it was suggested by !"/#-3 that article 5 be recognised as a 
general provision of the Convention on the basis that it featured amongst the 
%&rst provisions (Hanson and Lundy, 2017: 288; 2,#,$, 2007, vol. 1: 6). Doek 
(2007) and Detrick (1999) have separately suggested that article 4 and article 
5 be included as general principles of the !"#$# on the basis that both provi-
sions introduce general obligations applicable to the whole of the !"#$#. In 
their recent analysis, Hanson and Lundy called for a re-evaluation of the com-
position and nomenclature of the general principles, proposing that article 
6 be replaced with article 5, and the label “general principles” be discarded 
in favour of two categories – “overall implementing obligations” and “cross- 
cutting standards”’ of the !"#$#. Hanson and Lundy suggested that article 5 
be recognised as a cross-cutting standard under the !"#$#, given that “evolv-
ing capacities” has become a concept ‘widely used by many child rights actors 
in a cross-cutting role’ (Hanson and Lundy, 2017: 301, 302).
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However, elevating article 5 to the status of a general principle (or cross-
cutting standard) would not necessarily recognise “evolving capacities” in the 
manner that it has come to be understood by the Committee in its General 
Comments. A plain reading of article 5 does not support an interpretation of 
“evolving capacities” as a broader principle as used by the Committee in its 
General Comments. The reference to evolving capacities of the child as it ap-
pears under article 5 is meant to inform the manner in which children receive 
appropriate guidance and direction – not to enshrine a broader principle un-
der the !"#$#. This is corroborated in the discussions of the #$# Working 
Group, many of whom saw article 5 as reCDecting a ‘delicate balance’ between 
children as rights-holders and the correlative rights of parents (2,#,$, 2007, 
vol. 1: 360), and the interlinking of two important general concepts under the 
Convention (2,#$, 2007, vol. 1: 360).

This is further corroborated in the Committee’s own treatment of “evolv-
ing capacities” in its General Comments. For the most part, the Committee 
delinks its references to “evolving capacities” from article 5 and parental guid-
ance and direction. In the over 80 references to “evolving capacities”, article 5 
is referenced in only 14 instances across 7 General Comments (General Com-
ment No. 4; General Comment No. 11; General Comment No. 12; General Com-
ment No. 13; General Comment No. 14; General Comment No. 20; General  
Comment No. 21). In other words, in the vast majority of instances, the Com-
mittee invokes the principle of evolving capacities delinked from article 5 and 
the framework of parental guidance under the !"#$#. A few notable exam-
ples are provided below to demonstrate this point.

In its commentary on ,/5/8/<: and the rights of children in General Com-
ment No. 3, the Committee refers to “evolving capacities” eight times, invoking 
it as an enabling principle, an interpretative principle and a policy principle, 
yet it never refers to article 5 or the framework of parental guidance and di-
rection (General Comment No. 3, paras. 12, 20, 22, 23, 29, 40(f)). In General 
Comment No. 1 on the aims of education, the Committee references “evolving  
capacities” three times, again with no reference to article 5 or parental guidance 
and direction (General Comment No. 1, paras. 1, 9, 12). In General Comment No. 
15 on the child’s right to health, the Committee invokes “evolving capacities” 
six times as an enabling principle and a policy principle, and again with no 
reference to article 5 or parental guidance and direction (General Comment 
No. 15, paras. 21, 22, 31, 78). In its General Comment No. 5 on the implementa-
tion of the Convention, the Committee cites “evolving capacities” in its refer-
ence to States’ obligations under article 42, again delinking it from article 5 and 
the framework of parental guidance and direction (General Comment No. 5, 
para. 69). In its General Comment No. 18 on harmful practices, the Committee  
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relies on “evolving capacities” to recognise exceptional circumstances in which 
a child can marry under 18 years of age (General Comment No. 18, para. 20), 
and again there is no reference to parental guidance or article 5.

To recognise article 5 as a general principle of the !"#$#, without due 
consideration given to the manner in which “evolving capacities” has come to 
be used and understood by the Committee would likely obfuscate the scope 
and function of article 5, while not actually resolving the need to recognise 
the principle of evolving capacities more broadly under the !"#$#. How 
then should a principle of evolving capacities be recognised and understood  
under the Convention? It is suggested that a di'ferent avenue, outside of the 
framework of article 5, will likely need to be found, in order to recognise  
the overarching principle of evolving capacities under the Convention.  
The Committee has already shown its willingness to treat “evolving capacities” 
as a broader principle within the framework of the !"#$#. What is needed 
now is formal recognition of this principle in a manner that aligns with the 
Committee’s use and understanding of the term in its General Comments. 
Whether labelled as a “guiding principle”, “umbrella principle” or “cross- 
cutting standard”, the nomenclature applied to “evolving capacities” must re-
CDect its stature as a broader principle, delinked from articles 5 and 14(2), and 
its overarching role in the interpretation and implementation of the whole of 
the Convention.

5 Conclusion

A child’s capacity, or perceived lack thereof, will undoubtably play a role in 
how she is able to secure the enjoyment of rights under international law. 
Children have historically been de%&ned by their vulnerability, and generally 
presumed to be incompetent under the law. However, the work of Alderson 
amongst others, has convincingly shown that even at a very young age, chil-
dren are able to express agency and autonomy over their lives, and are often 
capable of decision-making much earlier than the legally prescribed age of 
competency (Alderson, 1990; Alderson, 1993; Alderson, 1996). Yet, the capac-
ity of children continues to be undervalued and overlooked in all areas of life 
(Freeman, 2007: 13; Tobin, 2013: 201).

When the delegates of the !"#$# Working Group %&rst coined the phrase 
“evolving capacities of the child” in 1984, it is unlikely they intended for it to be 
interpreted beyond the immediate concern of establishing a counter-balance 
to the wide liberties a'forded to parents under international law in respect of 
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their child’s right to freedom of religion. However, when the notion of chil-
dren’s evolving capacities continued to re-emerge in the #$# drafting process, 
a di'ferent discussion ensued – was there need for a general principle of evolv-
ing capacities under the !"#$#?

The Working Group was unable to de%&nitively resolve this issue at the time 
of the drafting of the #$#. However, in the almost three decades since the 
Convention entered into force, the #$# Committee appears to have answered 
this question by introducing a broad principle of evolving capacities under the 
!"#$#. The Committee has invoked “evolving capacities” over 80 times in 19 
of its 23 General Comments, and referenced it across a variety of contexts else-
where. The term “evolving capacities” has taken on broad role and function as 
an enabling principle, as an interpretative principle, and as a policy principle 
within the !"#$#. What is needed now is an explicit acknowledgment from 
the Committee of the principle of evolving capacities within the framework 
of the !"#$#. Without such recognition, the principle of evolving capacities 
with its potential to transform how we view, enable and empower children’s 
agency in the realisation of their rights will continue to go unnoticed, and the 
promise of a paradigm shift in which the child is no longer viewed as an object 
of protection, but as a subject of rights under international law will remain 
largely theoretical.

To borrow from an analogy suggested by !"/#-3: the process of realising 
children’s rights can be likened to a table (!"/#-3, 2014: 24–25). The four legs 
of the table represent the key provisions needed to realise children’s rights un-
der the !"#$#: non-discrimination (article 2), best interests of the child (ar-
ticle 3(1)), parental guidance and direction (article 5), and the right to be heard 
(article 12). The table top represents the child’s survival and development (ar-
ticle 6), and the rug on which the table stands represents the implementation 
of children’s rights (article 4). What is missing from this image is a chair that 
would enable the child to sit on her own at the table. The principle of evolving 
capacities represents that missing chair within the framework of the !"#$#: it 
secures for every child the prospect of claiming, exercising and enjoying their 
rights independently under international law.
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